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OF THE : 


PUBLLIGHK 


JUDGMENTS 


ROMANS. 


HE inquiſition into criminal matters 
belonged at firſt to the Kings ; and 

after the abrogation of that form of 

government, for ſome little time to 
the Conſuls ; but was taken away from them 
by the Law of VALERIUS POPLICOLA de 
provocatione. From the paſſing of this law, 
the juriſdiction in capital offences (commit- 


ted by Roman Citizens) remained in the 


People ; and the Conſuls, without an autho- 
rity from them, could not inquire into or pu- 


nimh ſuch crimes. 


a3 Tur 


* By capital are meant thoſe offences, the puniſhment whereof 
aſfected the offender's life, or his ſtate as a Roman Citizen. = 


1 


Tu inquiry into them was conducted in 
this manner. Upon the committing a crime 
of this nature, the Senate made a decree, that 
the Tribunes ſhould by the firſt opportunity 
propoſe to the People the inveſting ſome Ma- 
giſtrate with a juriſdiction as to this offence; 


which if they did, the Magiſtrate thus inveſt- 


ed proceeded to the tryal of it : And he was 
called Quæſitor PARRICIDII, which was 
the general name for capital offences. 


Bur when the Common-wealth increaſed 


in power and riches, and, of conſequence, in 
crimes alſo; it was found highly inconvenient, 
nay almoſt impoſſible to obſerve this method 
of delegating juriſdiction for each particular 
offence : And therefore, - about the year of 
the City 604, it was thought neceſſary to 
make ſome of theſe inquiſitions perpetual, and 
to inveſt the Annual Magiſtrates with them. 


From hence the inquiſitions into different ſpe- 

cies of offences were, at different times, made 
| perpetual ; and were by vertue of an order of 
the People, or decree of the Senate, or laſtly 
by lot, diſtributed among the ſeveral Pretors 
at their annual election; excepting the Præ- 


tor Urbanus, who was wholly confined to 
civil affairs. However, the power of ap- 
pointing other Quæſitores ſtill remained in 


the People; and we find they made uſe of this 


power on extraordinary occaſions. 


S 


Gzne- 


tel 


GENERAL LV a Pretorſhip, and the in- 


quiſition into ſome ſpecies of crimes, were 


lodged in the ſame perſon; but there was no 
neceſſary connection between the offices, and 
the juriſdictions were intirely diſtinct. The not 
attending to which conſtantly, has occaſioned 
a good deal of perplexity and confuſion in 
the Authors who have treated of this ſubject. 


Tux Court for tryal of criminal matters 
conſiſted of this Quæſitor, or, as he is more 
uſually called (becauſe he was alſo) Prætor, 

as ſupream Judge, of the Judex Quæſtionis, 
the Judices Selecti, and the inferior officers, as 
_ Clerks, Lictors, Cryers, &c. 


T E E office of the Judex Quæſtionis is of- 


ten confounded by Authors with that of the 
Quæſitor; but they were certainly very diſtinct. 


He was an officer ſubordinate to the Quæſitor, 


and, under him, conducted the method of 
proceeding, and the order of the tryal : In 
this reſpect he was like the Clerk of the Crown 
with us. There was another branch of his 
office, wherein he reſembled the Foreman 
of our Juries, for he was the firſt of the Judices 


Selecti. His office likewiſe took in other parts, 


of which we have now no very clear ac- 


TAE 


_— 


— — 
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THe firſt ſtep taken in criminal, as well 


as civil ſuits, (if the criminal were in the City) 
was the VOCATIO IN JUS ; which was 
ſomething more than a citation of the offend- 
ing party into Court. For altho' it was not a 
proceſs of Court, yet the perſon was hurried 
thither by force in an ignominious manner, 
unleſs he gave ſureties (in this caſe called 
VINDICES) for his appearance there, on a 
day appointed ; which, it ſeems, in criminal 
ſuits was the day on which the DELATIO 
NOMINIS was to be made ; for till then, 


Tapprehend, the obligation on the VIN DICES 


continued. 


Tux next ſtep, after the VOCATIO IN 
JUS, was the appearance of the accuſer in 
Court, deſiring leave NOMEN DEFERRE, 
1. e. to enter the name of the offender with 
the crime objected to him in the roll of 
criminals. This might be done 1n the abſence 
of the perſon accuſed. And the neceſlity of 
this application aroſe from hence ; That, by 


mn laws, ſome args were excluded | 


rom carrying on a publick proſecution ; and, 
in ſome caſes, where two or more deſired 
leave NOMEN DEFERRE againſt the ſame 
perſon, it was neceflary for the Quæſitor to 


determine, which had the right to carry on the 
proſecution. * And the determining this que- 


ſtion 


5 » Of this we have a celebrated inſtance | in Yi proſecution of 
erres. 
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ſtion was called DIVINATIO. But theſe pre- 

- vious queſtions being ſettled, and the Quæſitor 
having granted leave NOMEN DEFERRE, 


he appointed a time for performing the DE- 
LATIO NOMINIS. 


Wu lc n being come, and the offender 
| by his appearance faving his ſureties, the ac- 
/ |. *  _cuſer took the oath of ealumny; and then 
.  vivd voce made the DELATIO NOMINIS 
C | in a ſet form of words, according to the na- 
| ture of the crime ; of which the following is 
| an inſtance. | 
| | 


AIO TE IN PRATURA SPOLIASSE 
2 ng SICULOS CONTRA LEGEM COR- 
I NELIAM ATQUE EO NOMINE 
SESTERTIUM MILLIES A TE 
REPETO. Bs 


Ir, upon this, the defendant confeſſed 
MA himſelf guilty, the Quæſitor gave ſentence : 
Re But if he denied his guilt, the accuſer deſired 
] that the DELATIO NOMINIS might be 

1 received; which was then reduced info wri- 
ting, and ſubſcribed by the accuſer, or, if he 
could not write, by ſome other in his name, 
and by his appointment. The form of a 
| DELATIO NOMINS, thus put in writing, 

\ was as follow, : 


HOC 1 


ey -- 


HOC COS. ET DIE APUD ILLUM 


PRATOREM VEL PROCOS L. 


TITIUS PROFESSUS EST SE MKE. 


VIAM LEGE JULIA DE ADUL- 
TERIO REAM DEFERRE QUOD 
DICAT EAM CUM C. SEIO IN 


CIVITATE ILLA DOMO ILLIUS 


MENSE ILLO CONSULIBUS ILLIS 
 ADULTERIUM COMMISISSE. 


Tue DELATIO NOMINIS being thus 
reduced into writing, was offered to the Que- 


fitor ; and, if he approved it, was received, 
and the offender's name entered on the roll of 
. criminals. Then the accuſer gave ſecurity to 
proſecute with effect, and the offender was 
committed to priſon, or gave ſureties (called 
VADES) for his appearance and ſtanding his 
tryal. This being done, the Quæſitor appoint- 


ed a certain time for the tryal (which moſt. 


commonly was thirty days after) and then both 
parties departed the Court. From this time 


* 


the accuſed perſon changed his habit, uſing 


in his dreſs and carriage all the tokens of 
concern and ſorrow. 


Tux day of tryal being come, both par- 
ties were cited by a cryer. If the accuſer did 


not appear, the name of the 'accuſed was 


ſtruck out of the roll of criminals : But if he 
appeared, and the accuſed made default, judg- 
ment was given againſt him as a —_ 

wh = who 


G 
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- » 


any of the 
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who dared not ſtand his tryal from a conſci- 


ouſneſs of his own guilt. 


Bu T both parties appearing, the firſt thing 
done was the SORTITIO JUDICUM. It 
is to be obſerved, that the Judges were an- 
nually choſen by the Prætor, upon his entrance 
into his office; and from among theſe Judges 
a certain number was taken for determining 
each cauſe : And this was called SORTITIO 
JUDICUM, and was performed in the fol- 
lowing manner. | 


Tux Court being fat, and the parties ap- 


pearing, the Quæſitor, or the Judex Que- 
ſtionis, put = names of all the Judges, 
who were on this annual liſt, into an Urn; 


and ſhaking it drew them out, one by one, 


till he had drawn the number which the 
law required for the tryal of the cauſe be- 
fore him ; and if either party excepted to 
Judges ſo drawn, he drew 
others, 'till he had the legal number with- 
out exception. 


In ſome particular caſes the Law allowed 


Law 


the parties to —_— Judges: As on the 


| © The number of theſe Judges was not always the ſame, but 


it was very conſiderable : They were originally to be choſen out 
of the Senate ; but, afterwards, they could be choſen only out of 
the Equeſtrian Order z after that, they might be taken out of 
both theſe orders; and, laſtly, the Plebeians were admitted to 


this diguity. 


: 
"% 
4 
r 
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£ 
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Law Servilia Glaucia the accuſer, out of the 
liſt of four hundred and fifty Judges, choſe 
an hundred; and of theſe hundred the perſon 


accuſed choſe fifty, who 110 the cauſe. 


Tur Judges being choſen were cited by 


the ſervants of the Court, and were under a 


neceſſity of attending, unleſs they could give a 
legal excuſe; and appearing were ſworn to 


determine according to the Laws. Then their 


names were taken down in writing to pre- 


vent fraud, as by any of them going off, and 
| others coming in their room, Sc. And after 


this, they took their places in the — 
Now the cauſe began. 


Tux accuſer opened the proſecution, exa- 
mined his witneſſes, and brought his other 
proofs to ſupport his charge. And in doing 
this he was not limitted in reſpect of time, 
being allowed commonly as many days as 
he pleaſed. Having gone thro' his evidence, 
on another day he ſummed up the purport of 
it, and enforced it in a continued oration, 


By a Law of Pompey, the accuſer was 
obliged to confine his oration to the ſpace 
of two hours, and the accuſed to that of 
three : But, it ſeems, this was not long ob- 
ſerved, This Law likewiſe made ſome other 
alterations. in the method of proceeding, 
which alſo were ſoon diſuſed. 

THE 
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Tux accuſer having concluded, ſome days 
after ward the party accuſed entered on his 
defence, which was managed by the Lawyers 
or Advocates retained by him; who alſo 
were allowed to take up as many days as 
they pleaſed, to clear their client, This 
they generally endeavoured to do by one 

of theſe methods; * firſt, diſproving the fat; 
.. ſecondly, admitting the fact, but ſhewing 
that it does not come within the crime ob- 
jected ; or thirdly, proving the fact lawful. 
And in the concluſion of their orations, the 
Patrons called in to their aſſiſtance all the 
motives which might any ways influence the 
paſſions of theJudges in their chent's favour. 


IT was cuſtomary for the accuſed to bring 
erſons of ſtation and credit, to give a cha- 
racter of him; the number of whom, by 
long uſage, ſhould at leaſt be ten: Theſe 
were called LAUDATORES REI. Some- 


times they gave their teſtimony before the de- 


fence was begun; ſometimes while it was 
going on ; and at other times, after it was 
concluded. 


Tris was called the firſt action. And 
here, if the parties, or either of them, did 
not deſire a ſecond action, called COM PE- 

A 2 RENDI- 


4 1. Fai negatio. 2. Negatio nominis fa%i, 3. Probatis 
jure factun. 


4 


TW] 
RENDINATIO ; or if the cauſe! was one 
of thoſe in which the Law prohibited a 
COMPERENDINATIO ; the Court pro- 
ceeded to Judgment. 
BuT there were few caſes wherein the 
Law did not allow a COMPERENDINA- 
TIO; and commonly one of the parties de- 
fared it. So that in general, when the firſt 
action was concluded, the Court adjourned 'till 
the ſecond day from thence. At which time 
the action began again; with this difference, 


that the accuted party began with his defence, 


and the accuſer concluded with the accuſation. 
It ſeems, no new proofs could be brought in 
this action, and the proceeding was the ſame as 
in the firſt : The ſame Witneſſes were exa- 
mined, and the tame proots read over again, 


Wurd the Parties and their Orators on 
both ſides had concluded, the Cryer pro- 
nounced aloud DIXERUNT' ; and then the 
Quæſitor, or Judex Quzſtionis, diſtributed 
ſmall wax tablets of different colours among 
the Judges, three to each Judge. One of 
theſe tablets was mark'd with A. . e. 
ABSOLVO ; another with C. i. e. CON- 
DEMNO ; and the third with N. L. z. e. 


NON LIQUET ; and the Quæſitor ſent 


them to conſult, and give their Judgment, 


= HEN the Judges aroſe, and, if the cauſe 
were not of great conſequence, they uſually 
gave 


[13] 
ave their Judgment openly, by pronouncing 
* word — on dat adler which = 
clared their opinion. But in caſes of moment, 
they gave Judgment by each of them put» 
ting the tablet which contained his opinion 
into an urn; of which there were ſo many 
ſet, as there were different orders (Senatorian, 
Cc.) among the Judges ; and each Judge 
went to that urn which belonged to his 
order. e 


Ir is not perfectly clear, whether the 
Judges retired out of Court into another 
room, to confult and give their Judgment ; 
but J apprehend they did not. For they could 
not debate among themſelves; and after they 
had received the tablets from the Quefitor, 
there could be no adjournment *till they had 
put them into the urns. It ſeems, the urns 
were ſet in Court; for we 'often read of 
the accuſed perſon, and his friends, proſtra- 
ting themſelves at the Judges feet to move 
compaſſion, while they were putting in the 
tablets. ie 


WHEN all the Judges had put the tablets 
into the urns, the Qazfitor (Pretor) reckon- 
.ed them, and gave Sentence 'accordingly. If 

the greater number was N. L. he gave ſen- 
tence of AMPLIUS COGNOSCENDUM ; 
and then the caufe was tryed again, rorres 
quot ies, till there was a majority for either 
Condemnation or Acquittal. 
* THe 
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Tu manner of tryal was the ſame as at 
firſt; with this difference only, that no COM- 
PERENDINATIO was allowed. 


In ſome ook, by nia Laws, the 
Judges were obliged either to acquit or con- 
demn, and could not pronounce NON 


LIQUET. 


Ir the majority was for Acquittal, the 
ſentence was, 


NON VIDETUR FECISSE ; or, JURE 
VIDETUR FECISSE. = 


If for Condemnation, 


| * VIDETUR FECISSE ; or, NON JURE 
VIDETUR FECISSE. 


Sometimes the ſentence mentioned the pu- 
niſhment ; as, 


VIDERI EUM IN EXILIO ESSE BO- 
NAQUE EJUS VENIRE IPSI A- 
QUA ET INI PLACERE IN- 
TERDICI. 1 


* 


But frequently the puniſhment was not men- 
tioned in the ſentence, but left to the particu- 
lar Law which had appointed it ſpecially. 


Tux | 
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Tux proper Magiſtrate ſaw the legal pu- 
niſhment inflicted, Thus the Triumviri exe- 
cuted thieves, &c. 


Tus, I apprehend, was the ſtate of the 
Publick Judgments, during the Common- 
wealth, and for ſome time under the firſt 
Emperors. 


THe foregoing account ſuppoſes the Of- 
fender in the City from the commencement of 
the proſecution, What the method of pro- 
ceeding was, if he were abſent, is not clear. 
But as far as I can gather, in this caſe the firſt 
ſtep taken was the deſiring leave NOMEN 
DEFERRE ; which being granted, the day 
was appointed, at ſome reaſonable diſtance 
of time, for performing the DELATIO 
NOMINIS. On which day if the accuſed 
| perſon did not yet appear, the DELATIO 
| NOMINIS was reduced into writing; and 
being received, the Quzfitor either paſſed 
Sentence then, or (which is more probable) 
appointed the. day for the tryal ; by which 
time if the accuſed did not appear, Sen- 
| tence paſſed peremptorily : But if he ap- 
peared, the tryal went on in the manner 
_ above-mentioned, | 


' AFTERWARD, under the later Emperors, 

Judgment could not be given againſt the 
accuſed in his abſence, unlefs he had ab- 
Bo ſented 
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ſented himſelf after the DELATIO No. 
MINIS was made; but his appearance was 
compelled by proceſſes againſt his goods, 


VIDE Calvin, Lexicon Juridicum. Manu- 
tius de Legibus Roman. Roſini Antig. 
Roman. lib. 9g. Heineccii Antig. lib. 4. 
tit. 18. Briſſonii Antig. lib. 2. cap. 1. 
Gravine Orig. Fur. Civil. Cujacii Ob- 
ſervat. lib. 20. cap. 2 1. Digef, lib. 48. 
kit. 1, 17. 


